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THE RECENT CONSTITUTIONAL CRISIS IN 
NORWAY. 

TO the average cis-Atlantic, Norway is but the land of fjord 
and viking and saga; and yet within the last decade a 
political and constitutional revolution of a most practical and 
instructive character has been accomplishing itself in this ultima 
Thule of the European system. It is still indeed a little prema- 
ture to essay the exact history of its development. A brief and 
general sketch of its course may, however, serve to call atten- 
tion to the movement and to arouse the disposition among 
historical students for a more minute study of the subject. It 
may also serve to instruct the general public in that general way 
necessary to the spread of general information.^ 

The primitive independence of Norway ended with King 
Hakon V. in 13 19. In the absence of direct male heirs, the 
crown of Norway passed, at that juncture, to Hakon's daughter's 
son, Magnus, who was at the same time son of King Eric of 
Sweden and heir to the Swedish throne. At the beginning of 
this connection, the union of the two kingdoms was only in the 

1 1 have had much difficulty in finding satisfactory material for the composition of 
this paper, and have been compelled to rely, at some points, upon secondary evidence. 
Most especially do I regret my inability to procure an authentic copy of the report of 
the trials of the ministers; in want of which I have been obliged to make use of the 
newspaper reports. Among the journals, I have found the greatest aid from the 
files of the K'dlnische Zeitung, whose correspondent in Christiania seems to me to 
have dealt with the subject in a truly impartial and objective manner. For the aid of 
students who may desire to verify the statements which I make, or to pursue this 
study into more detail, I subjoin herewith the sources of my information. 

J. E. Sars, Udsigt over det Norske Historie. R. Keyset, Norges Stats- og Rets- 
forfatning. E. C. Otte, Scandinavian History. J. L. Kliiber, Acten des Wiener 
Congresses. G. F. de Martens, Nouveau Recueil de Trait^s, tome ii. F. W. 
Ghillany, Diplomatisches Handbuch, Bd. I. A. Ranch, Parlamentarisches Taschen- 
buch, I. Lieferung. Annual Register, 1814-1884. Schulthess, Geschichtskalendar, 
1865-1884. K'dlnische Zeitung, 1870-1884. Christiania Dagblad, 1880-1884. 
H. L. Rydin, Unionen och Konungens sanktionsratt i Norska Grundlagsfragor. 
Heinrich Martens, Der Norwegische Verfassungskonftikt, im Jahrbuch fiir Gesetzge- 
bung, Verwaltung und Volkswirthschaft, 7. Jahrgang, 4. Heft; 9. Jahrgang, I. Hefl. 
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person of the common monarch and was not a consolidation of 
the political institutions of the two states. As king of Sweden, 
Magnus had no rights, powers, or prerogatives in Norway, and, 
vice versa, as king of Norway he had none in Sweden. He was, 
however, a weak personality, and soon proved incapable of ad- 
ministering a political system of such complexity. He sought 
his way out of such care and difficulty by conferring the govern- 
ment of Sweden upon his son Eric, and that of Norway upon 
his son Hakon. The early death of Eric, about 1350, brought 
Sweden under the sovereignty of Hakon VI. and re-established, 
momentarily, the personal union of the two states. In 1363 
the Swedish nobles called Albrecht, Count of Mecklenburg, 
son of King Magnus' only sister, Euphemia, to expel Magnus 
and Hakon from power and assume the Swedish crown himself. 
He accepted the challenge, and in the battle of Enkoping, 
1365, overthrew his rival and was acknowledged Swedish king. 
Meanwhile Hakon had married the Princess Margaret of Den- 
mark and opened the way for the union of Denmark with 
Norway. The plan was consummated in 1380, when, upon the 
death of Hakon, his son Olaf inherited the two crowns. Olaf 
was a physical weakling and died before having opportunity to 
organize his power (1387). His mother was immediately recog- 
nized as regent in both kingdoms, and two years later the 
Swedish nobles thought best to insure their own feudal license 
by expelling King Albrecht and making Margaret their regent 
also. The union of the three Scandinavian kingdoms was 
thus accomplished. It was still but a personal union. It 
was, however, a first step towards political and institutional 
union. But in the way of a successful realization of such a 
consolidation stood, at that juncture, too many difficulties. The 
political civilization of the three states was still upon far too low 
a stage for any such form of union, and the Swedish rebellion 
of 1520 against the union-king. Christian II., resulted in the 
withdrawal of Sweden from any connection with the other two 
states and in the elevation of the house of Vasa to the separate 
throne (1523). The resistance of Norway to the Danish dynasty 
was not so successful. It was, on the contrary, a complete fail- 
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ure ; although here far more than in Sweden had the king made 
use of his powers to the advantage of his Danish favorites, both 
in the constitution of the personnel of his official system and in 
the bestowal of the fiefs of the crown in Norwegian domain. 
The rebellion of the Norwegian nationals, under the leadership 
of Archbishop Olaf Ingebriktson, continued from 1532 to 1537, 
and at its unsuccessful termination the king, Christian III., 
declared that Norway had forfeited its political autonomy alto- 
gether by the rebellion, and should thenceforth be governed as a 
province of the Danish kingdom. 

The revolution of the Danish political system in 1660, in 
which the state passed from the feudal onward to the absolute 
form, made no difference with Norway. It continued to be 
simply a royal province under the rule of the Danish king. The 
Norwegians sank into complete political lethargy. Not even 
did the ideas of the French Revolution awaken their old love 
of liberty. First in 1807, when England, feeling her commer- 
cial interests earnestly threatened by the agreements reached 
between the Emperor Napoleon and the Czar Alexander in the 
treaty of Tilsit, fell upon Napoleon's Scandinavian ally Den- 
mark, capturing her entire fleet and destroying her intercourse 
with Norway, were the Norwegians excited to the idea of 
becoming a free state again. 

During the seven years following Tilsit, Norway was left to 
shift for itself. Its commerce destroyed, its finances in confu- 
sion, and every import cut off, it suffered those bitter experi- 
ences which lead to independence. The issue was precipitated 
by the attitude of Russia to Sweden in 181 2. Napoleon and 
Alexander had broken friendship over the interpretation of 
the provisions of the Tilsit agreement relating to Napoleon's 
"continental system," and Alexander was busy constructing the 
great alliance against him which was destined to prove his 
destruction. The czar desired to win Sweden for the coalition, 
and agreed with the Swedish king that the reward for his aid 
should be Norway. Under this inducement the king joined his 
forces to those of the allies ; and after the overthrow of 
Napoleon at Leipsic, October 19, 1813, the Swedish troops. 
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supported by detachments of the allied army, moved into Den- 
mark and forced the Danish king, Frederic VI., to the treaty 
of Kiel (January 14, 1814), surrendering Norway to Sweden. 
But after seven years of independent existence the Norwegians 
were not inclined to permit themselves to be disposed of by 
agreements without their own consent. They took the ground 
that the Danish king might surrender the Norwegian crown, 
but that he had no right to transfer it — that it was a trust con- 
fided to him by the Norwegian people, and that when he gave 
it up, it returned to the source from which it had proceeded. 
Acting upon this view, the Danish governor in Norway, Chris- 
tian Frederic — who, after the interruption of intercourse be- 
tween Denmark and Norway in 1807, had, in understanding 
with the Norwegian leaders, continued to administer the Nor- 
wegian government, nominally as the agent of the Danish king, 
but really as the representative of the Norwegians — called a 
national convention of the Norwegian people to meet at Eids- 
vold for the purpose of considering the affairs of Norway. 
This convention declared Norway a free and sovereign state, 
formed a constitution, and elected Prince Christian king (May 
17, 1 8 14). Thereupon the Swedish crown prince, Bernadotte, 
marched into Norway at the head of the Swedish army, and 
overthrew the newly elected king of Norway by force of arms. 
Christian pledged himself in the treaty of Moss, August 14, 
18 14, to call the Norwegian national assembly (Storthing) 
together and lay his crown in its hands. It met, accepted the 
abdication of King Christian, declared the sovereignty to have 
returned to the people whom it represented, and then agreed to 
a modified form of the Eidsvold instrument, in the shape of a 
compact with the Swedish king, whom it then elected king of 
Norway (November 4, 18 14). Therewith the modern union of 
Norway with Sweden was consummated. 

I. The Constitution qf November, 18 14. 

Since this agreement is the basis of the subsequent political 
history of Norway, and since its interpretation was the issue 
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in the recent constitutional crisis, it will be necessary to a 
further comprehension of our story that we outline its main 
features. 

I . The general character of the constitution. — It is not 
simply an instrument of government, ordained and established 
by the national convention (Storthing) of the Norwegian people, 
but it is a compact between the Storthing and the king. This 
is distinctly declared in the concluding words of the constitu- 
tion. Freely translated, the section reads as follows : 

That the organic law of the Norwegian kingdom, as it is written 
word for word in the foregoing instrument, has been negotiated and 
concluded between our most gracious Lord and King Charles XIII. and 
the extraordinary Storthing of the Norwegian kingdom, through us his 
commissioners duly empowered by him thereto, we attest by our signa- 
tures and seals. 

Then follow the signatures and seals of the agents of the king. 
This is a most capital point ; for, if such be the character 
of the constitution (as it certainly is), and if no method of 
amendment be provided in the instrument itself, then no 
change of the organic law can be made except by the agree- 
ment of the king and Storthing to the same. Neither 
king nor Storthing can change the constitution without the 
consent of the other. In other words, the king has an absolute 
veto upon all constitutional changes. Searching now the con- 
stitution to discover if any other manner than this is prescribed 
therein for making such changes, we find in article 112 the fol- 
lowing directions : 

Should experience demonstrate that any part of the constitution 
ought to be changed, the proposition therefor must be laid before the 
regular Storthing and published. The regular Storthing next succeeding 
shall decide if the change shall be made. But the proposed change 
must not conflict with the fundamental principles of the constitution. It 
may only introduce modifications in single details, which do not in any 
manner change the spirit of the constitution. A two-thirds majority of 
the Storthing shall be necessary in the voting of any such modifications. 

This is the only clause in the constitution which makes any 
reference to the process of amendment or constitutional change, 
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and it is somewhat ambiguous, for it does not state by whom 
the proposed modifications shall be initiated. A simple bill or 
project of law may be initiated either by the king, through a min- 
ister, or by a member of the more numerous branch of a regular 
Storthing, i.e., by a member of the Odelsthing. We are not 
informed, however, in any part of the constitution if the method 
shall extend to such propositions as have a constitutional modi- 
fication in view. From the standpoint of the historical genesis 
of the constitution we would not, I think, conclude that this 
was intended. This compact was dictated to the Norwegian 
people at the point of the bayonet. They were greatly relieved 
that the Swedish king, sustained by Russia, did not go further 
and reduce Norway to the position of a province of the Swedish 
crown. They thought, at the moment, that this constitution 
was a most decided gain for them, and they were not at all so 
much concerned about changing it themselves in the future, as 
preventing the king from doing so. From an historical stand- 
point, therefore, it seems to me entirely manifest that it was 
expected that constitutional modifications of details should 
proceed only upon royal initiation. Be that, however, as it 
may, one thing is certain — that any change affecting the 
spirit or the fundamental principles of the constitution could 
only be effected by the agreement of the two powers or parties 
to the original compact, viz., king and Storthing. 

2. The form and character of the government created by the 
constitution. — Article i of the constitution declares Norway to 
be a free, autonomic, indivisible, and independent state, united 
with Sweden under one and the same king. That is, the union 
with Sweden is simply a personal union. The two states have 
a common executive, but his rights, powers, and prerogatives in 
the one have no validity in the other, nor are the political 
institutions of the two states in any manner consolidated. 
Articles 3, 49, and 86 confer the executive power upon the 
king, the legislative power upon the Storthing, and the judicial 
power upon the courts. Articles 4 to 48, inclusive, construct 
the executive department and define its rights, powers, and 
prerogatives. Their essential provisions are as follows : 
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The king is the head of the executive department, but may appoint 
for the immediate administration of the Norwegian government a vice- 
roy or a governor. The crown prince alone can be viceroy, but any 
one may be appointed governor, Norwegian or Swede. The king 
appoints also the members of his council, composed of a minister of 
state and seven other members, from among Norwegian citizens over 
thirty years of age, and distributes the executive business between them 
as he may see fit. Upon extraordinary occasions, the king, or in his 
absence the viceroy or the governor, may call other Norwegian citizens 
to sit in the council, but they must not be at the same time members of 
the Storthing. The king is bound by the constitution to reside for a 
part of each year in Norway unless necessarily prevented. The viceroy 
must reside generally in Norway, and can be absent only three months 
of the year. Of course the governor must reside in Norway. When 
absent, the king may confer the internal administration of the kingdom, 
in the cases which he shall himself prescribe, upon the viceroy or the 
governor, with at least five members of the council ; and these shall then 
administer the government in accordance with the constitution and the 
royal instructions, and make report to the king of their acts. When 
the king is present in Norway, the functions of the viceroy or governor 
are suspended, and in case there be a governor he, then and for such 
time, takes the place of first minister of state. When the king is in 
Sweden, the Norwegian minister of state and two members of the coun- 
cil must sojourn with him. They have the same duties and the same 
responsibility as the government in Norway, and the king can decide 
questions pertaining to the government of Norway only in their pres- 
ence. The person of the king is sacred, and he is irresponsible. The 
responsibility rests upon the council. He must, however, give his oath 
in the presence of the Storthing at the beginning of his reign to govern 
the kingdom of Norway in accordance with its constitution and laws. 
Of course his viceroy or governor is responsible only to him. Under 
their administration as well as his, the responsibiUty to the Storthing 
rests solely upon the council. A simple majority of the council forms 
a quorum for business, and a simple majority of a present quorum is 
sufficient to pass a resolution. In case of a tie, the viceroy or governor 
shall decide, or in their absence the oldest member may cast the decid- 
ing vote in addition to his own vote as counselor. All the business 
transacted in the council must be entered upon a journal ; and each 
counselor is bound to express freely his own opinion, to which the king 
must give ear, but the king is not bound by the advice of his council. 
And if any member of the council thinks that the king's resolution is in 
conflict with the constitution or laws of the kingdom, or injurious to its 
interests, it is his duty to protest against the same and have his protest 
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entered upon the journal. If he does not do so, he must be regarded 
as in agreement with the king and is responsible to the Storthing for the 
king's act. The Norwegian minister of state and the two counselors 
who follow the king's person have consultative voice in the Swedish 
council, when questions are under consideration in the latter pertaining 
to both kingdoms ; and, as to such questions, the opinion of the council 
in Norway must be obtained unless the affair demands such haste in its 
determination as to preclude the possibility of such delay. Finally, the 
crown descends according to the Salic law, i.e., to the first-born of the 
male line ; and in case of extinction of the line, the Swedish Diet and 
the Storthing, in agreement, elect the successor or the new dynasty. 

The powers recognized to the king by the constitution are, first, 
that of appointing all officials. Before making appointments, how- 
ever, the monarch must take the opinion of his Norwegian council, and 
he cannot appoint a prince of the blood to any office, except the 
crown prince, who may be made viceroy. Secondly, the king has the 
power of dismissing the governor, minister of state, and members of the 
council ; secretaries of the ministers ; ambassadors and consuls ; high 
magistrates ; chiefs, civil and military ; commanders of fortifications and 
commanders of cruisers, — likewise after hearing the opinion of the 
council upon the subject. The dismissed officer, however, receives two- 
thirds of his salary until the next meeting of the Storthing, which body 
then decides the question of pension. Other officers may be dismissed 
only by a judicial decision. Thirdly, the king appoints and dismisses at 
pleasure the members of his court. Fourthly, the king may confer 
orders of merit for distinguished services, but the order creates no 
exemption from any duty to the state, nor any claim to any office, and 
no inheritable privilege can be conferred. Fifthly, the king is com- 
mander-in-chief of the army and navy. He cannot, however, increase 
or diminish the strength of either without the consent of the Storthing. 
He cannot place them in the service of a foreign power, nor can he 
bring the military of a foreign power into the kingdom without the con- 
sent of the Storthing, except auxiliaries to repel a hostile attack. In 
time of peace he can hold only Norwegian troops in Norway and at 
such time no Norwegian soldiery can be stationed in Sweden ; but he 
may have a Norwegian body-guard and Norwegian volunteers in 
Sweden, and for purposes of drill may call the nearest troops in either 
kingdom into the other, for not more than a period of six weeks in any 
year and to the number of not more than 3,000 men. He cannot use 
the Norwegian forces in offensive war without the consent of the 
Storthing, nor ever lead the Landraern, or troops not belonging to the 
line, out of Norway. He cannot man the war marine of either kingdom 
with subjects of the other, except they be volunteers, and he must 
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station the Norwegian war marine in Norwegian ports. SixtMy, the 
king collects the taxes levied by the Storthing, and administers the prop- 
erty of the state in accordance with the laws of the Storthing and for 
the public welfare. The Norwegian treasury must, however, remain in 
Norway, and its funds can be employed only for Norway. Seventhly, 
the king may make and abolish ordinances concerning commerce, cus- 
toms, and the police, but such ordinances must not violate the constitu- 
tion or the laws, and they are only provisory to the next meeting of the 
Storthing. Eighthly, the king regulates all public worship, all religious 
assemblies and meetings, and sees to it that the public teachers of 
religion follow the prescribed norms. Ninthly, the king has the power 
of pardon, exercised in the council and upon hearing the opinion of the 
highest court. And finally, as sole international agent, the king declares 
war, makes peace, enters into and withdraws firom alliances and treaties, 
and sends and receives ambassadors. For a declaration of war, how- 
ever, the advice of the ministers must first be taken, and for this advice 
they are responsible to the Storthing. 

Such in outline was the scope of the prerogative established 
by the constitution. I shall not, at this point, undertake to 
analyze or expound any of its elements. That will be best 
done in connection with the history of the actual working of 
the system. 

3. The constitution and powers of the legislature. — Articles 
49 to 85 inclusive provide, in substance, as follows : 

The people shall exercise the legislative power through the Stor- 
thing, which shall be separated into two bodies, the Lagthing and the 
Odelsthing. The members of the Storthing are chosen by the suffrage 
of those Norwegian male citizens, in full possession of their civil rights, 
twenty-five years of age, who have been resident in Norway for five years 
previous to the election, and who are or have been officials, or own land 
or have worked the same land as tenants longer than five years, or are 
burghers of a commercial city, or who own land to the value of 300 
daler^ in other than commercial cities. The election is indirect. The 
term is for three years, and the country must have a two-thirds represen- 
tation in the body over against a one-third representation of the cities. 
The member must be not less than thirty years of age and must have 
been for ten years a resident of the kingdom. Disqualified are the 
members of the council of state and the officials in the several depart- 
ments and servants and pensioners of the court. The body has the 

^ Specie daler, about 4^. bd. 
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power of self-assembly on the first working-day of the month of Febru- 
ary of every third year ; the king having the power to call only an ex- 
traordinary session. When assembled, the body verifies the election of 
its members, has control of its discipline and procedure, and its mem- 
bers are privileged from arrest in going to, returning from, and while 
present at, the session, unless taken in a criminal act ; and they enjoy 
perfect freedom of speech and debate in the assembly. The king opens 
the session of the Storthing in person or by representative, and makes 
report of the condition of the kingdom, and calls attention to matters 
demanding legislative action, but no deliberations can take place in his 
presence. Once assembled and its session opened, the Storthing sepa- 
rates itself into two bodies by choosing one-fourth of its members to form 
the Lagthing, the remaining three-fourths composing the Odelsthing. 
The two houses then separate and each elects its own presiding officer 
and bureau of officials, and thenceforth they act generally as indepen- 
dent bodies. Bills or projects of law are initiated in the Odelsthing, 
either by the motion of a member or of a minister of the crown. A bill 
passed by the Odelsthing is then sent to the Lagthing, which body can 
only accept or reject, but not modify. If it rejects, it must return the 
bill to the Odelsthing with the reasons for its dissent. If, after con- 
sidering these reasons, the Odelsthing returns the bill unchanged and 
the Lagthing again rejects it, then the two houses must meet in Stor- 
thing, and this body decides, the question by a two-thirds vote. After 
passing the Odelsthing and Lagthing, or the Storthing, as above de- 
scribed, the bill must then be presented to the king, or, in his absence, 
to the viceroy or the Norwegian ministry, by a deputation consisting of 
members from both divisions of the Storthing, for approval. If the 
royal sanction be accorded, the project then becomes law. It may, 
however, be refused ; in which case the existing Storthing cannot send 
the same project again to the executive for ratification, but the next 
succeeding Storthing may. The executive may again veto it ; but if the 
third succeeding Storthing passes the same project, unchanged, in both 
houses tr in united assembly, it then becomes law without the approval 
of the crown, should that be still refused. The sanction of the crown 
is not necessary to the declaration of the Storthing that it is assembled 
in accordance with the constitution, nor to the fixing of the rules of disci- 
pline in the body, nor to the proving of the election or credentials of its 
members, nor to the naturalization of foreigners, nor to a resolution of 
the Odelsthing placing the council of state (or any person) on trial. The 
Storthing may not remain in session longer than three months without 
the king's consent. Up to that period it has the exclusive right of self- 
adjournment, prorogation, and dissolution. After that, the king may 
adjourn or prorogue, but not dissolve it. The proceedings are public, and 
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the journal must be published, except the contrary be voted by a major- 
ity of the members. Any one who obeys any command, the purpose 
of which is to disturb the freedom and security of the Storthing, is to be 
regarded as guilty of treason against the state. Upon the Storthing, as 
thus constituted and thus acting, the constitution then confers the 
powers: (i) of legislation and taxation ; (2) of borrowing money; (3) 
of supervising the finances; (4) of making all appropriations; (5) of 
fixing the civil list of the king and viceroy, and the apanages of the royal 
family ; (6) of ordering the production of all state papers except military 
commands; (7) of requiring from the crown information in regard to 
treaties and conventions made with foreign powers, except as to the 
secret articles ; (8) of requiring any person, except the king and the 
members of the royal family, to appear before its bar ; (9) of revising 
the pension lists and making such changes therein as it may deem 
necessary; (10) of appointing revisors of the accounts of the state; and 
(11) of naturalizing foreigners. 

4. The judicial department. — It will not be at all neces- 
sary to the purpose of this paper to give an exhaustive descrip- 
tion of this department. It need be considered only in so far as 
it is vested with political or semi-political functions. According 
to article 86 of the constitution : 

There shall be constituted a court, consisting of the members of the 
Lagthing and the judges of the supreme court of the kingdom. [The 
latter are, as we have seen, appointed by the king.] This organization 
is called the Rigsret, is presided over by the president of the Lagthing, 
and has jurisdiction over the members of the council of state and the 
judges of the supreme court for malfeasance in office, and over the 
members of the Storthing for any crime which they as such may com- 
mit. Prosecution in this court may be undertaken by the Odelsthing, 
and the accused may object to two-thirds of the members of the court 
without giving any reason therefor, and have trial before the other third 
only. 

Finally, the constitution contains the usual guarantees of the 
constitutional state in reference to the private rights of the 
individual ; viz., freedom and security of person and property, 
and free expression of opinion. On the other hand, the state 
has an established religion — the Lutheran — and is very 
intolerant. 

A brief survey of these provisions will manifest clearly that 
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we have here the form of constitutionalism which, in distinction 
from the cabinet ((>x parliamentary) system, may be termed /rm- 
dential — the form in which the executive power is independent 
of the legislature in its tenure, and is not necessarily in political 
agreement with it ; while, on the other hand, the legislature is 
independent of the executive, and not subject to dissolution by 
executive act. At least, this would appear, from the abstract 
study of its provisions, to be the theory of the constitution. 
How these powers have adjusted themselves historically is, 
however, a question of more importance. In fact, it is the 
real question with which we are dealing in this essay. 

II. Historical Adjustment of the Constitutional Powers. 

The first real struggle between the legislature and the execu- 
tive was upon the issue of the abolition of the privileges of the 
nobility. The liberal law of suffrage had produced, at the very 
first election, an anti-feudal majority in the Storthing ; and, in 
the session of 18 16, it laid its hand at once upon the mediaeval 
immunities and franchises of the nobles, abolishing them all 
with a single sweep. The king, Charles XIII., hardly knew 
whether to regard this act as an attempt to change the consti- 
tution or as a simple project of law. It certainly was question- 
able. It is true that these immunities and privileges were not 
secured to the nobles in the constitution, but they furnished a 
most substantial and important element in the conditions and 
relations of the society upon which the constitution was founded. 
This project sought, therefore, to change the social basis of the 
constitution, if not the constitution itself. The view prevailed, 
however, both in the Storthing and the ministry, that the meas- 
ure was not to be regarded as a proposed amendment to the 
constitution, and that it was subject, therefore, only to the sus- 
pensive veto of the crown. This the king interposed. In the 
session of 1819, the Storthing re-enacted the project, and the 
new king, Charles XIV. John (Bernadotte), vetoed it again. 
In the session of 1821, the Storthing manifested its deter- 
mination to pass the measure for the third time. The king. 
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who was not at all so devoted to the interests of the nobles 
as his predecessor had been, because, among other things, of 
the plots which they had formed against his succession in 1817, 
cared far less about the content of the bill than the threatened 
manner of its enactment. His chief thought was, how to save 
himself from the chagrin of an overridden veto. He therefore 
proposed a compromise to the Storthing, offering to agree to a 
curtailment of the immunities and privileges of the noble class, 
with indemnification for the loss. The Storthing yielded how- 
ever, only so far as to give promise of indemnification. The 
king chose to sign the bill in this form rather than suffer his 
authority to be successfully defied. The principle for which 
this case serves as the original precedent is, therefore, that a 
measure which does not propose to change directly the consti- 
tution itself, either in spirit or letter, but which only affects it 
remotely by creating new social conditions which may subse- 
quently work constitutional transformations, is to be regarded 
only as a simple project of law, and therefore as subject only to 
the suspensive veto of the crown. 

The king was evidently much disturbed at the result, for he 
immediately proposed to the Storthing a bill which should 
authorize him to create a knighthood, and a constitutional 
amendment which should change his suspensive veto upon 
projects of law into an absolute veto. In spite of his popularity 
among the masses, both of these propositions were rejected by 
the Storthing in the session of 1824. 

On the other hand, the Storthing was not so successful in its 
struggle with the crown concerning the abolition of the gov- 
ernor-general's office. The Storthing took offence at that clause 
in the constitution which permits this office to be filled by a 
Swede as well as a Norwegian. Between 1824 and 1833 the 
Storthing made several attempts to destroy the office ; but it was 
created by the constitution, and its abolition could take place 
only by way of constitutional amendment. The king claimed 
and held the ground that against all changes of the constitution 
he had an absolute veto. The Storthing was not disposed to 
admit this view, and the dispute seemed on the point of 
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becoming a question of power rather than one of constitutional 
law, when the king put an end to the controversy by with- 
drawing the unpopular governor and not appointing another. 
If this case can be taken as a precedent for anything, it must be 
for the principle that against any direct change of a constitu- 
tional provision the crown has an absolute veto. That in this 
case, again, the king was not entirely satisfied with the result 
attained was manifested by the fact that in 1836 he again pro- 
posed to the Storthing the change of his suspensive veto upon 
all legislation into an absolute veto. The action of the Stor- 
thing upon the proposition manifested in return very clearly its 
view of the whole subject of the veto power ; it laid the royal 
project upon the table without further consideration. 

The third struggle for the adjustment of the constitutional 
powers was upon the issue of the relation of Norway to Sweden 
in international affairs. The theory of the Norwegian constitu- 
tion was, as we have seen, that Norway was related to Sweden 
only through the person of a common executive. This inde- 
pendent relation could be substantially maintained in internal 
affairs, since the independent legislatures could prevent any 
institutional consolidation ; but in external affairs, which were 
to a much higher degree subject to royal management and 
discretion, it was manifestly different. Before 1836, a common 
war and peace status, a common diplomacy, a common consular 
system, and common treaty obligations had become fixed facts 
in the governmental practice. It was in this year that the 
Norwegian Storthing called attention to these conditions, and 
raised complaint that the consuls caused Norwegian vessels to 
hoist Swedish ensigns in the foreign ports and entered Nor- 
wegian vessels as Swedish in the foreign shipping lists. The 
constitutional committee of the Storthing immediately recom- 
mended the adoption of a resolution praying the king to secure 
to Norway an independent mercantile ensign, and to take care 
that the independence of Norway be better expressed in the 
insignia of the union flag and upon the coinage and public 
seals. The time for prorogation arrived before the resolution 
came to discussion. In the session of 1837, however, it was 
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taken up, and an address was sent to the king upon these 
points. The reply of the monarch was, that what was prayed 
for was already duly accorded. He finally, however, conceded 
to the Storthing that the Norwegian vessels should carry their 
ancient flag instead of the union colors when beyond Cape 
Finisterre and in other remote parts of the sea. This contest 
accordingly did not result in the disruption of the common 
international institutions of the two kingdoms which, between 
1814 and 1836, the crown had been gradually establishing. The 
reasons for their existence were too cogent and natural to per- 
mit their being set aside. A substantial advance in the 
consolidation of the union had thus been made — an advance 
most necessary to the existence of this complex state. 

With this triumph ended the life of Bernadotte, the citizen- 
king. He died in 1844, and his son Oscar I. succeeded to the 
throne. The new king had been, while prince, viceroy of Nor- 
way, and was much beloved by the Norwegians. With his 
accession, the struggle between the crown and the Storthing 
over the interpretation of the constitution ceased. He made 
no propositions for a change of the organic law, and they were 
more generous towards him in all their legislative acts. He 
seemed to have a truly statesmanlike conception of the inter- 
national relations and the international calling of his state. He 
recognized in Russia his most dangerous enemy, and in Germany 
and England his most sincere friends. He regarded the union of 
the entire Teutonic north in one state body as the great object 
to be aimed at in both internal and external politics. Under 
him the Scandinavian party took its rise, with its plan for the 
union of Sweden, Norway, and Denmark into one national state, 
which should give to Scandinavia its natural ethnical limits, and 
secure to it its proper influence and dignity in the concert of 
nations. In 1855, the king went so far in his anti-Russian 
policy as to enter into an alliance with England and France, in 
which he pledged himself to these powers not to cede any terri- 
tory to Russia, nor to exchange any with her, nor to permit her 
to occupy any, nor to grant to her any right of pasturage or of 
fishing, or any privilege of any other nature, and to resist any 
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pretensions of Russia in regard to the same ; and in case Russia 
should make any demands or proposals in reference to any of 
these things, to communicate the same at once to England and 
France. On their part, these states pledged themselves to send 
to the aid of King Oscar such military and naval forces as, to- 
gether with those of Sweden and Norway, might be sufficient 
to resist successfully the pretensions and aggressions of Russia. 
This was, in the main, a sound piece of foreign policy. The 
only weak spot in the arrangement was that France, instead of 
Germany, was a party ; and this was a most serious defect. The 
policy of France towards Russia is, has been, and must be, a 
vacillating one. Her interests lie sometimes opposed to those 
of Russia, but sometimes in a line with them. It is England 
and Germany who are naturally Russia's constant and eternal 
foes ; and it is only in alliance with these that the Teutonic 
north is safe from Russian encroachments. At the moment, 
however, the relation of Germany to Denmark, in the Schleswig- 
Holstein question, made any true solution of its relations to 
Sweden-Norway impossible. 

In the midst of his successful labors for the welfare of the 
two kingdoms, the good King Oscar was overtaken by death 
(July 8, 1859), and the crown descended to his eldest son, 
Charles XV. The Storthing immediately raised the constitu- 
tional question again by passing an act intended to abolish that 
provision of the constitution which empowers the king to 
appoint a Swede to the office of governor-general in Norway. 
This time the Swedish Diet took up the subject and passed 
resolutions declaring the act of the Storthing to be a violation 
of the constitution, and demanding a revision of the relations 
between Norway and Sweden — which demand the Storthing 
repelled. It is certainly difficult to see that the Swedish Diet 
had any legal right to make such a demand. As we have seen, 
the union of the two kingdoms was expressed only through the 
common executive ; the respective legislatures were totally 
foreign bodies to each other. It was therefore a revolutionary 
demand, and contemplated the establishment of a new relation 
between the two states. It may have been justifiable upon 
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grounds of natural reason, but was not warranted by positive 
law. The king, who inherited with the crown of his father 
both the good sense and the mild disposition of the latter, felt 
compelled to interpose his good offices between the angry legis- 
latures. He gave the Norwegians to understand that he did 
not intend to appoint any governor-general over them, and they 
let the project for the abolition of the power to appoint a Swede 
drop. Under the pacifying influence of the monarch, the 
standing committee of the Storthing for the revision of the 
constitution even voted to entertain the subject of constitutional 
reform. The principal proposition made to them was the 
establishment of a union parliament for Norway and Sweden. 
The committee was, however, unwilling to agree to this, except 
upon condition that Denmark could be brought into the union. 
The fear was, of course, that the larger, more powerful and 
populous Sweden might use the proposed institution as a means 
to bring Norway under a greater subjection to itself. Hence 
the condition insisted upon by the Norwegians, who felt that 
by Danish assistance Swedish encroachments might be pre- 
vented. This was in the session of 1867. The plan for the 
revision dragged along until 187 1, when the Storthing rejected 
it altogether. The king had in the meantime attempted to 
conciliate the Norwegians by signing the bill for the annual 
assembly of the Storthing (1869) ; but the effect of the royal 
concession was rather to heighten the spirit of aggression ; for 
the Storthing immediately voted again to abolish the office of 
governor-general in Norway. The king again interposed his 
veto and held his ground. It was thus, at last, with a spirit of 
resentment that the plan for a revision of the constitution in 
the direction of a closer union with Sweden was rejected — a 
spirit which would not be satisfied with this mere negative act, 
but would seek to go farther and revenge itself upon the mon- 
arch for his veto in some positive way. It was not strange that 
the way chosen was calculated at once to satisfy this spirit, and 
to avoid, in the future, the effect of the royal prerogative. And 
this leads us to the fifth and most recent struggle over the 
interpretation of the constitution — a struggle in which the 
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long antagonism between the king and the Norwegian parlia- 
ment reached its culmination. 

The first move of the Storthing was to require the presence 
of the king's council of ministers in the legislature. The first 
question in regard to the proposition was, of course, whether it 
was a mere project of law or an amendment to the constitution. 
It is true that there was no express clause in the constitution 
protecting the ministers against this demand, but any one pos- 
sessing but slight juristic forecast could see that to compel the 
presence of the king's ministers in the legislature was a first 
step towards bringing them under the control of the legislature, 
and that a ministry controlled by the legislature would be the 
king's ministry only in name. But the Norwegian constitu- 
tion clearly intended that the king's ministers should be such 
in fact. The Norwegian constitution, as we have seen, created 
3. presidential raonzxchy, i.e., a monarchy in which the executive 
power is vested in the king, and exercised by persons selected 
by him. The measure proposed in the Storthing was intended 
to transform the Norwegian system into the cabinet or parlia- 
mentary monarchy, in which the executive power is vested in a 
committee of the legislature. There is no doubt at all in my 
mind, that what was here projected was a constitutional change 
of the gravest nature. The Storthing first passed this measure 
March 4, 1872, and sent it to the king for his signature. The 
king and his counselors saw at once the real import of the 
project, and the monarch would not approve it. But before he 
returned it vetoed, the Storthing addressed him a petition 
praying him to consider it more fully, and expressing mistrust 
of his advisers. In his speech closing the session of the 
Storthing, May 18, the monarch declared that he had reserved 
the subject for further reflection. Before the opening of the 
following session, however. King Charles came to his end ; and 
the crown passed to his brother, Oscar II., a man possessing 
both the virtues and the disposition of his two immediate prede- 
cessors. In his speech opening the Storthing of 1873, the new 
monarch referred to the subject, and promised to give the 
question his earnest consideration. During the course of the 
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session, however, he gave no indication of a favorable disposi- 
tion toward the project. The Storthing seemed irritated by 
his silence, for it resolved again the abolition of the governor- 
general's office ; and this time the conciliatory monarch signed 
the bill. If, however, he imagined by this mildness to appease 
the doughty Storthing, he certainly misconceived the character 
of the Norwegians. At last, in his speech opening the session 
of 1874, the king said that after due consideration he had con- 
cluded that he could not sanction the project for bringing the 
members of his council into the Storthing except in connection 
with other changes in the constitution, the principal one of 
which should be the recognition to the executive of the power of 
dissolving the Storthing ; that is, the king was not willing to have 
that part of the cabinet system favorable to the legislature 
introduced without that part which is favorable to the execu- 
tive. This was certainly fair and just ; but the Storthing 
rejected at once the royal plan, and passed for the second time, 
April 8, 1874, the original resolution. The king again refused 
his sanction, except upon the conditions expressed in his speech. 
Of course the question of questions now was, what would be 
the effect of a third passage of the bill by the Storthing. 
Three views of the constitution upon this subject were now 
advanced, (i) That of the king and the royalists, which was 
that in changes of the constitution the king had an absolute 
veto. (2) That of the moderate opposition, which was that 
changes in the constitution, like any other measures, were 
subject only to the suspensive veto of the crown. (3) That of 
the radical opposition, which was that in changes of the con- 
stitution the king had no veto at all. 

The last two views rested upon the theory of popular sover- 
eignty as the basis of the political system of Norway, and 
differed only in the method of its exercise: the one more 
deliberative and conservative ; the other, immediate, speedy and 
radical. On the other hand, the first view rested upon the 
theory that the constitution was a compact between the king 
and the Norwegians. We know from the history of its forma- 
tion that such was the fact. The king's view was therefore the 
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only legal view. What the tendencies of the age might demand 
was another thing. Such demands, if not recognized by exist- 
ing law, or not realized through existing legal methods, are 
revolutionary ; and though revolution may be ethically just, it 
is never legally right. If it were, it would not be revolution, 
but simply due process of law. 

The majority in the Storthing of 1874 held to the second 
view. In the next succeeding Storthing, that of 1877, the same 
view prevailed, and the legislature at once rejected the royal 
conditions and re-enacted the original draft. The king returned 
the project for the third time with the same conditions, and the 
next succeeding Storthing (that of 1880) rejected these modifi- 
cations for the third and last time. 

What now should the king do ? Should he sanction the 
unconditioned project of the Storthing, and avoid thus the 
question of the prerogative by virtually surrendering the admin- 
istration of the government to the Storthing .' Or should he 
accept the issue upon the veto power, hold his ground, and, 
having under the constitution ^ the exclusive right to proclaim 
the law, refuse to promulgate the act of the Storthing as law } 
Or should he refuse to sanction the measure, but proclaim it as 
law without his sanction, recognizing thus the power of the 
Storthing to change the constitution in the same manner as it 
might make law ? 

It was evident at the moment that he had not quite formed 
his resolution as to the course which he should pursue ; for he 
made a journey during the month of May, 1880, to Christiania 
to confer with the leaders of the Storthing upon the subject. 
He found them divided in their views, but the majority holding 
to the principle that a change in the constitution might be 
wrought by the vote of three successive Storthings, in spite of 
the king's veto. The council of ministers, on the other hand, 
excepting only the minister of the marine, held the view that 
in changes of the constitution the king has an absolute veto, 
and that this project was not simply a specific amendment, but 
a thorough-going change of the whole political system, and 

1 Article 81. 
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advised the king to put his absolute veto upon it; and this 
advice he followed. What now could the Storthing do.' Its 
president, John Sverdrup, the leader of the opposition, proposed 
that it should declare to the crown that its (the Storthing's) reso- 
lution was fundamental law in Norway. The Storthing voted in 
the affirmative, but the king answered that the act would not be 
proclaimed to the country as law. Nothing was now left to the 
Storthing except to impeach the ministers for the advice given 
by them to the crown upon the subject, or to resort to open 
revolution. The court of impeachment, the Rigsret, is com- 
posed, as we have seen, of the members of the Lagthing and 
the judges of the supreme court. A careful canvass of the 
opinions of these persons showed the opposition in the Stor- 
thing that no judgment against the ministers could be expected 
from that body until the membership of the Lagthing should be 
changed ; and that could not be accomplished until the assembly 
of the new Storthing in 1883. 

The relation between the crown and the Storthing became 
now so strained that the session was closed without the 
usual speech from the king, and the monarch felt compelled to 
leave troops in Christiania to protect the public peace. The 
president of the council, Stang, thought it prudent to resign, in 
view of the angry demonstrations of the opposition. The king 
came again to Christiania, accepted the resignation, and placed 
the more stout-hearted Selmer at the head of the ministry. In 
order to be sure of his position in the constitutional question, 
the king submitted the question of his veto power to the faculty 
of jurisprudence in the university at Christiania. The reply was 
almost unanimous, (only one member dissenting,) that against 
changes of the constitution the king has an absolute veto. If 
the king should hold his ground, the Storthing must succumb, or 
else strike out upon the uncertain pathway of revolution. At this 
juncture the radical Jaabak imagined he had found the constitu- 
tional means for forcing the presence of the ministers in the 
Storthing. The eighth section of article 75 provides, as we have 
seen, that the Storthing shall have power to summon any one 
before its bar, excepting only the king and the members of the 
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royal family. Both Sverdrup and Steen, the most prominent 
leaders of the opposition, fell in with this interpretation of 
Jaabak. Of course no honest mind could find in this provision 
the power to make the ministers take seats in the Storthing. 
K it contained any such power, then it also conferred the right 
upon the Storthing to force anybody, except the king and the 
members of his family, to take a seat in the Storthing ; which 
is absurd. The power was one of arraignment to answer 
charges and of summons to give extraordinary information, and 
not a power to subordinate the administration to the legislature. 
The plan was too absurd to meet with success. 

The country began now to divide itself into parties upon the 
subject. In November, 1881, the greater land-owners met, at 
Lillestrommen, and organized a royal party. The lawyers and 
the commercial class stood with them. The small land-owners 
and tenants, and the artisans and proletariat of the towns were 
divided between the radical opposition, following Steen and 
Sverdrup and the new republican party, led by the irascible 
poet-journalist-doctrinaire, Bjornstjerne Bjornson. The group 
described above (p. 277) as the moderate opposition was rapidly 
disappearing, some of its members going over to the royal party, 
but the greater number to the radical. In January of 1882, the 
Storthing was assembled in extraordinary session. It began its 
activity by demanding the dismissal of Selmer from the ministry 
as the preliminary condition to any negotiation with the king 
upon the subject of the royal veto ; but the king could see no 
reason for this ; regarded it as an attempt upon his prerogative ; 
and would not comply. The Storthing then gave itself to all 
sorts ot petty projects for revenge, such as voting to address the 
king only as "Majesty," and not as "most gracious Majesty," 
and to discontinue the salaries of the members of the council of 
state. In June, the monarch closed the session with much 
complaint against the attitude of the Storthing, and the radical 
majority in the body voted not to take the usual leave of the 
monarch. In this state of agitation and party hostility, the 
country approached the elections of the autumn for the new 
Storthing. In a great speech, at Lillestrommen, Sverdrup 
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announced the programme of the radical opposition to be : 
(i) maintenance of the resolution in reference to demanding 
the presence of the ministry in the Storthing ; (2) extension of 
the suffrage to all independent men ; (3) militia constitution for 
the army ; (4) introduction of the trial by jury ; and (5) such 
reform of the local administration as to accord greater local 
autonomy. 

Bjomson in his speech at Sticklestad declared the purpose of 
his party to be the overthrow of the kingship and the separa- 
tion from Sweden. 

The royal party not only sustained the principle of the veto 
as they understood it, but advocated closer union with Sweden 
under a common parliament. 

The election gave the Radicals an increased majority — 80 to 
34. In the preceding Storthing the numbers stood 72 to 42. 
The Lagthing could now be so constituted as to secure from it 
a Rigsret favorable to the impeachment of the ministers. On 
March 4, the committee of the Storthing vested with the 
power of initiating impeachment brought in the proposition to 
the Odelsthing to prosecute the ministers before the Rigsret 
for advising the king : (i) to refuse the publication of the 
Storthing's resolutions in reference to the presence of the min- 
isters in that body ; (2) to withhold his sanction from an 
appropriation made by the Storthing for the purpose of creating 
a military force under its control (rifle-clubs) ; and (3) to 
withhold his sanction from a resolution of the Storthing cre- 
ating a central bureau for the administration of the railways. — 
The last -mentioned measure was one which the government had 
itself proposed, but to which the Storthing had added an amend- 
ment, providing that two members of the legislature should be 
members of the bureau. Under the advice of the ministry the 
king confirmed and published the original proposition, but 
vetoed and left unpublished the Storthing's amendment. 

The prosecution was under the power conferred upon the 
Storthing in articles 5 and 30 of the constitution, according to 
which the ministers are made responsible for the king's acts, 
and it is made the duty of every member of the ministry to 
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make protest against any resolution of the crown which violates 
the constitution or laws, or which is manifestly contrary to the 
interests of Norway, and have his protest entered in the jour- 
nal ; in default of which he shall be regarded as coinciding with 
the king and taking the responsibility for the royal act, and may 
be prosecuted therefor by the Odelsthing before the Rigsret. 
The first difficulty which presented itself to the prosecution 
was the question as to whether the ministry should be arraigned 
as a body, or each member thereof separately. Since all were 
guilty of the same acts, it seemed more natural and logical that 
the former course should be pursued ; but in that case, as each 
of the accused had the constitutional right to object to one- 
third of the members of the court, they might exhaust all the 
members of the Lagthing but six.^ The court would then con- 
sist of six members of the Lagthing and nine regular judges, 
and it was the supposition that the judges would sustain the 
ministry. On the other hand, it might be said that if the min- 
istry should be tried as one body, and each minister should 
exercise his right of objection separately, the court would be 
constituted for each more by the will of the others than by his 
own will. This consideration certainly favored the view that 
the constitution intended separate procedure in impeachment. 
The ministers themselves were not clear as to their right to be 
dealt with as a body, and undertook to forestall the question by 
agreeing each to object to the same members of the court. In 
June of 1883 they sent in their objection to 13 members of the 
Lagthing sitting in the court, leaving 16 members with the 
judges to constitute the court. The Lagthing at first made 
opposition to the exercise of this right at all by the ministers ; 
but in this they overshot the marL The popular feeling was vio- 
lated by this manifest attempt to rob the ministers of their con- 
stitutional right. The turn in the tide of popular opinion 
brought matters, for the moment, to a standstill. After a 
week's deliberation, twelve ^ of the thirteen members of the 

1 Article 87 of the constitution. 

" The Lagthing and the judges of the supreme court together numbered 38 
members, and the Radicals claimed that 12, not 13, was the third of 38. Of course 
their arithmetic was adopted. 
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Lagthing to whom objection had been made withdrew. The 
committee of prosecution then appointed August 7 for the 
assembly of the court, and summoned Selmer alone to appear 
for trial. This made manifest the fact that the prosecutors had 
resolved to proceed with each minister separately, notwithstand- 
ing the fact that they — the ministers — had all objected to the 
competence of the same members of the Lagthing. The 
accusers thus determined from the outset to give themselves 
the benefit of the doubt. 

The displeasure of the king at these signs of revolutionary 
intent was expressed by the withholding of his usual address at 
the close of the session of the Storthing, June 24 ; and the 
temper of the Radicals was revealed in the unparliamentary 
act of their leader, Speaker Sverdrup, who himself made a speech 
after Selmer had closed the session, and then refused to hear a 
protest by the conservative Motzfeldt against his disregard of 
parliamentary law. The month and a half between this date 
and the day fixed for the beginning of the prosecution was a 
period of painful and ominous suspense. In the very middle of 
it, the old church at Eidsvold, in which the convention sat 
while framing the constitution, was struck by lightning and 
completely destroyed with all its historic contents. It hardly 
required a superstitious disposition to make the friends of law 
and order feel that this was portentous of the future. 

On August 7 the members of the Rigsret assembled accord- 
ing to appointment and constituted the court, with the nine 
judges and the seventeen members of the Lagthing, for action. 
The legislative members, of course, were about all Radicals, 
owing to the fact that they had all been chosen by the radical 
majority in the Storthing ; and since the rules of procedure 
were adopted by a simple majority, no difiSculty was experi- 
enced in passing the formal resolution to try the ministers 
separately. The court felt compelled, however, to give Sel- 
mer's counsel time to prepare the defence, and fixed the 
hearing of his case for October 22. During this interim, the 
minister's chief adviser, Bergh, undertook to object to the pres- 
ence of eleven of the seventeen Lagthing members in the 
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Rigsret upon the ground that they had voted in the legislature 
for the vetoed projects which were now the basis of the prose- 
cution. He claimed that they could not be impartial, and were 
therefore unfit to sit in judgment upon the case. The prose- 
cuting attorney, Dahl, answered that in political trials judicial 
impartiality was not a necessary principle of public juris- 
prudence. The universal practice certainly sustained the latter 
view, and Bergh hurt his case by insisting upon the former. 
Of course he could effect nothing with both reason and preju- 
dice against him. His antagonist, however, overshot the mark 
also, when he declared that the members of the Lagthing in the 
court would represent the will of the people in the case. The 
oath which each member of the court was, by the constitution, 
required to take pledged him to pronounce judgment according 
to the law of the land, and to have only God and justice before 
his eyes. The introduction of the will of the people as a 
determining factor, or even as an influencing element, into the 
decision would therefore be a piece of reckless revolutionary 
jugglery. The threat of the attorney manifested clearly the 
spirit of the party for which he was acting. 

From October 23 to 29 the prosecution developed its case. 
The allegations and the arguments were briefly as follows. 
The king has no veto whatsoever upon constitutional changes, 
since there is no mention of it in the constitution itself. The 
king has no veto upon financial measures, since no mention is 
made thereof in the constitution itself; and the king has no 
power to separate the provisions of a bill sent to him from the 
Storthing, vetoing the one part and approving and executing 
the other, since the constitution makes no mention of such a 
power. The minister was charged with having advised the 
king to these acts violating the constitution, and with having 
made himself liable to prosecution by the Odelsthing before the 
Rigsret under the provisions of article 30 of the constitution. 
The prosecution concluded with the motion for condemnation. 

The defence answered and argued that the Rigsret is not the 
authorized interpreter of the constitutionality of laws or execu- 
tive acts, since the constitution has nowhere so declared it, and 
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since in no political system of the civilized world is the inter- 
pretation of the constitution in political questions vested in a 
court ; that the king has the power of absolute veto upon all 
measures for constitutional changes, since the constitution is a 
compact between the king and the Storthing, and can be 
altered in no point by either party except with consent of the 
other ; that the king has the power of exercising a suspensive 
veto upon all appropriations of money, since the appropriations 
must be made by law, and he has such a veto upon all projects 
of law, and has exercised it in numerous instances against 
financial measures of every kind ; and that the king may exer- 
cise the prerogative against any part of a project, not necessa- 
rily connected with the other parts, as a consequence of his 
authority to exercise it against the whole, especially if the part 
be, in his opinion, unconstitutional. The defence closed with 
the motion for the dismissal of the case, or the discharge of the 
accused. The reply and rejoinder brought out nothing new in 
the argument. They were only a tedious repetition of what had 
been said before. 

It seems to me that the unbiased judicial mind would quickly 
decide, simply from a careful perusal of the constitution : 

I. That the Rigsret is authorized to pass upon the constitu- 
tionality of the executive acts. Article 30 reads : 

The council of state shall keep a journal of its acts. Each member 
is bound to speak his opinion freely and independently, and the king 
must hear him, though he is not bound by his minister's advice. If, 
however, any member of the council finds that the king's resolution 
conflicts with the constitution or laws of the kingdom, or is manifestly 
contrary to the welfare of the state, then is it his bounden duty to make 
protest against the same, and have his protest entered upon the journal. 
Should he fail to do this, he will be regarded as having approved of the 
king's resolution, is responsible therefor, and may be brought before 
the Rigsret to account for his act or omission. 

Without doubt, the power to determine whether the royal 
resolve, which has been advised or not disadvised by the 
minister, conflicts with the constitution or laws or welfare of 
the kingdom, is here vested in the body whose duty it is to 
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hold the minister responsible therefor, unless the constitution 
expressly or impliedly denies the power to that body, or confers 
it upon some other body; and it does neither. In other 
words, the power to interpret the constitution, in so far as that 
may be necessary in order to discharge its duty of holding 
the ministers responsible, is here, by direct and absolutely 
unavoidable implication, vested in the Rigsret. This con- 
struction of the constitution is so clear and manifest and 
necessary, that Bergh hurt his case much by insisting upon 
the contrary view. 

2. That the most fundamental principle of the Norwegian 
constitution is the fact, as we have seen, that it is a compact 
between the Storthing and the king ; and that, therefore, 
although nothing is expressly declared in it concerning the 
method to be followed in amending or changing it, the neces- 
sary and unavoidable implication is that one party to the com- 
pact cannot modify it without the consent of the other. The 
unbiased mind must pronounce this to be constitutional law in 
Norway, and any departure from it revolution. It will not 
answer to say that the act advised or not disadvised by the 
minister may be in harmony with the constitution and yet 
contrary to the welfare of the kingdom, and the minister still 
liable to prosecution under this count, when the question at 
issue is a principle of the constitution itself. The minister 
swears to uphold the constitution as it is, and not as the 
Storthing or the Rigsret think the welfare of the kingdom 
demands it should be. If his act be in accord with the con- 
stitution upon such a point, then he has only discharged his 
sworn and bounden duty. Nor, again, will it do to say that the 
constitution requires the king to proclaim and execute the 
measures passed by three successive Storthings over his veto, 
and that the minister who does not advise this, or advises 
against it, is guilty of supporting the king in violating the con- 
stitution, when the measure contemplates and would effect a 
change in the constitution itself. It is as clear as the sun that 
the constitution does not vest any such power in the Storthing, 
and that the latter itself violates the constitution when it under- 
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takes to assert the same, and that it begs the question entirely 
when it undertakes to found its prosecution upon the advice of 
the minister against ih^ proclamation and execution of the meas- 
ure instead of against the measure itself. 

3. That appropriations of money are made in the Norwegian 
practice by law, and therefore that projects of this nature in- 
itiated by the Storthing are subject to the royal sanction in 
the same manner and with the same effect as projects for any 
other purpose, unless they be excepted by the constitution from 
the usual course of legislation ; and they are not. 

4, and lastly, that the division of a resolution of the Storthing 
by the king, vetoing it in part and approving it in part, is not 
authorized by any express provision of the constitution nor 
necessarily implied in any. Sound political science and the 
most modern constitutional law accord this power, under cer- 
tain restrictions, to the executive, and would certainly approve 
of its exercise, should the legislature undertake by the tacking 
process to violate or impair his constitutional prerogatives, as 
was the case in this railroad bureau project. But be that as it 
may, the Norwegian constitution does not recognize any such 
principle, and it cannot be said to have been established by 
practice. 

When, now, we re-examine these conclusions of our supposed 
unbiased observer, we are forced to the discovery that there 
is a conflict in the bosom of the constitution itself, since there 
is warrant in the constitution both for the position of the 
Storthing, that the Rigsret is the interpreter of the constitution 
in so far as that may be necessary to fix ministerial responsi- 
bility, and for the position of the crown, that no change in the 
constitution can be effected without the consent of the king. 
The Storthing may thus, if it will, through the Rigsret, class 
every project under the head of simple laws, or insist upon the 
interpretation that the king has no veto at all upon consti- 
tutional changes since the constitution does not expressly 
declare it ; and the king, on his side, may answer that the 
Rigsret's power of interpreting the constitution is likewise only 
inferred from the constitution and not expressed in it. Evi- 
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dently, if neither Storthing nor king would give way where 
both seemed to have equally the warrant of law, the question 
must soon become a question of power. The law was defec- 
tive : there was a breach in the system which offered entry to 
the power strong enough to carry it. It was also manifest that, 
although the Storthing stood upon no better ground legally 
than the king, it was yet in more advantageous position to 
realize its claim, for it could impeach the king's ministers with- 
out let or hindrance, but the king could not dissolve it. He 
could only appoint new ministers, who would in turn be im- 
peached if they did not secure the execution of the Storthing's 
resolutions. He could not even undertake to rule without 
a ministry, since this institution is established by the constitu- 
tion itself. The political responsibility of the ministry will 
inevitably result in the subordination of the executive to the 
legislature so soon as the people really and persistently support 
the legislature in the conflict. 

On the 27th of February, 1884, the Rigsret brought in its 
judgment. As was generally anticipated, it found Selmer guilty 
of the charges brought against him and condemned him to 
expulsion from office and to the payment of the costs of the 
prosecution. It was understood that the judicial members of 
the Rigsret voted for acquittal, but were overwhelmed by the 
Lagthing members, almost two to one. 

The thirty-one conservative members of the Odelsthing im- 
mediately presented a declaration in that body, asserting that 
the prerogatives vested in the executive by the constitution 
could not be withdrawn from him by a judgment of the Rigsret. 
The radical majority took but little notice of this. The matter 
of importance to them now was the attitude which the king 
would assume toward the judgment. Would he obey it, see his 
minister expelled from office, command his successor to take 
seat in the Storthing, and sign the vetoed projects — or would he 
ignore the action of the Rigsret and continue the struggle with 
the Storthing? He first referred the question to the depart- 
ment of justice in his council, and early in March he issued his 
Dictamen. It ran as follows : 
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What my predecessors declared in the years 1827 and 1845, I repeat 
here most distinctly, viz., that no judgment of the Rigsret will be re- 
garded as decisive in the settlement of constitutional questions nor, as 
precedent, binding upon me or my successors. I will not regard myself 
as Umited by such judgment in the exercise of the powers vested in me 
by the constitution. In regard to the first point of the judgment (the 
presence of the ministers in the legislative chambers) , I consider it of 
special and necessary importance to declare that the judgment of the 
Rigsret cannot abolish or modify the constitutional order, hitherto uni- 
versally recognized, according to which no change in the constitution 
can be effected without the king's consent. At the time of my election 
to the throne, I swore my oath to uphold the constitution as interpreted 
by the practice of my predecessors, by the opinion of the men best 
acquainted with its history and its working, and by the existing declara- 
tions and resolutions of the Storthing itself; but I did not promise, and 
I am prevented by my oath from promising, to give my unconditional 
approval to every constitutional change which a majority of the Storthing 
may resolve. This would be nothing less than a renunciation of the 
prerogative and the position assigned to the king by the constitution, 
which the king is bound to uphold. The obligations which rest upon 
the union-king [of Sweden and Norway] require absolutely that I shall 
maintain the executive prerogative, which alone secures the union of the 
two kingdoms. I repell every separate attack upon the guaranties of 
the perpetuity of the union, one of the most important of which is the 
absolute veto of the crown upon proposed changes of the constitution of 
either kingdom. Should I sanction such a judgment as that pronounced 
against Minister Selmer, I should make myself and the Norwegian people 
participants in responsibility for its effects upon the kingdom and the 
union. It is well known that in the arrangement of the prosecution, 
and in the constitution of the court, the principles of an impartial trial 
were disregarded and violated. I consider, however, that, under the 
existing conditions, I shall best subserve the welfare of the country by 
permitting Minister Selmer to resign his office. He desires it himself, 
and I hereby accept his resignation, assuring him of my most sincere 
appreciation of his long and faithful service. 

This is a very curious, not to say in some degree undignified, 
paper. It begins threatening, it proceeds scolding, and it ends 
sacrificing. It manifests the fact that the king did not know 
what to do. If he thought thereby either to frighten or to 
shame or to appease the Storthing, he was greatly mistaken. 
The committee of the Odelsthing for the consideration of con- 
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stitutional questions, met the Dictamen with the declaration 
" that the rights and duties of the king of Norway are defined 
in the constitution of Norway, that his contemporaneous posi- 
tion as king of Sweden gives him no rights and imposes upon 
him no duties in Norway, that the act of Union provides 
entirely independent constitutions and governments for Norway 
and Sweden and only connects them in the person of a common 
executive, and that there is no mention made anywhere of the 
king's right of sanction in constitutional changes." The com- 
mittee repelled with decision any interference of the union- 
king or the Swedish government in the affairs of Norway. On 
the other hand, the Swedish ministry undertook to sustain the 
king. In answer to the question proposed by him to it con- 
cerning the power of the union over the constitutional struggle 
in Norway, it asserted that the union presupposes and requires 
that changes in the constitution of Norway can no more be 
effected without the king's sanction than in that of Sweden, 
and that the military power of Norway as well as that of 
Sweden must stand under the exclusive command of the 
union-king. 

The Rigsret continued to pronounce sentence upon the min- 
isters one after another until the king was left without a coun- 
cil. While the process was going on, he placed Bachke tempo- 
rarily at the head ; and when the latter was condemned, he took 
Schweigaard, one of the three whose sentence did not extend 
to expulsion from office. It was said that the king's indignation 
was greatly aroused, and that but for the influence of the mod- 
erate Conservatives, he would have appointed a ministry du 
combat under the leadership of Stang. 

The Storthing, however, was not satisfied with any halfway 
triumphs. It repelled the approach of the Conservatives for an 
understanding, and assumed an attitude of hostility to the new 
ministry. On the 24th of April the Odelsthing passed, for the 
third time, a bill modifying the tenure of the parish bailiffs so 
as to deprive the crown most largely of its influence in their 
appointment, and declared that it was now law without the 
king's approval. The king referred the subject to the supreme 
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court, and received from it the opinion that the project would 
deprive him of a right guaranteed to him by the constitution, 
and could not therefore become law without his consent. With 
this the war over the veto power of the king in constitutional 
measures was renewed. The ministry soon saw how it would 
terminate, and asked to be released from further responsibility. 
The king was thus again, in less than three months, without a 
council. In his isolation, however, he was able to get a more 
correct view of the situation than when surrounded by his par- 
tisans. He saw the approaching revolution in Sweden and in 
Denmark. He felt that he could not rely upon either the Nor- 
wegian or Swedish army in a struggle between the crown and 
the legislature, and that therefore an attempt at coup d'/tat 
would be his own destruction. He understood, at last, that in 
a constitutional crisis existing legality is only a part of the 
question ; that a nation can outgrow its written constitution, 
and will inevitably burst it through unless it expand with that 
growth ; that history, existing needs, and the spirit of the age, 
as well as legality, are forces which must be recognized in every 
political calculation. It manifests the real greatness of King 
Oscar's mind that, from the steps of the throne, he could com- 
prehend these things, and the real power of his will that he so 
promptly resolved to do them justice in his decision. He called 
to him Professor Broch and authorized him to come to an under- 
standing with the Storthing. The compromise was quickly 
reached, for the king gave way upon almost every point. It 
contained the following provisions : 

1. An amendment to the constitution, requiring the presence 
of the ministers in the sessions of the Storthing, and making 
ex-ministers, without regard to their places of residence, eligible 
to seats in the Storthing. On the other hand, the Storthing 
refrained from asserting a right to change the constitution with- 
out the royal sanction. 

2. The approval by the king of the bill for aiding the rifle- 
clubs, under conditions of royal inspection and royal commander- 
ship-in-chief. 

3. Approval by the king of the railroad bureau bill. 
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4. Approval by the king of the parish bailiff bill. 

It will thus be seen that the Storthing failed to make valid 
its claim upon but a single point, viz., the right to change the 
constitution without the royal sanction, and from this it did 
not recede — it only maintained silence, and left the subject 
to the developments of the future. 

The king expected that the Storthing would reward his mag- 
nanimity by accepting the ministry of Professor Broch, a liberal 
though moderate man. He was, however, quickly made to feel 
that he had not yet taken the full measure of the unyielding 
spirit of the Norsemen. They were determined upon securing 
unconditional surrender, and the king had gone too far to 
attempt another stand against them. They refused Broch, and 
the king at last called Sverdrup, and gave him power to form 
the ministry and conduct the administration. 

With this the revolution was complete ; and the principle 
was introduced into the Norwegian constitution that the 
ministers are not the servants of the king, but of the state, and 
must be in political accord with the majority in the Storthing. 
The political system of Norway was thus changed from the 
presidential monarchy to the cabinet monarchy, and to that 
species of the cabinet monarchy most favorable to the legisla- 
ture, viz., that in which the king has no power to dissolve the 
legislature. There exists now, therefore, no means in the 
constitution whereby the misinterpretation of the will of 
the people upon a particular measure by the legislature may 
be immediately corrected. One of the most invaluable parts 
of the cabinet system is therefore wanting, and the dangers of 
the Convent really threaten. 

It would be difficult to divine the exact course which this 
revolution will take in the future ; but the ultimate result, it 
seems to me, is more patent. It will be a great misfortune to 
Norway should the republican-disunion party gain the majority 
in the Storthing, and undertake the destruction of the king- 
ship and the separation from Sweden. A territory of 122,000 
square miles, a population of 2,000,000 souls, an army of 1 2,000 
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men, a navy of 125 little vessels, and a revenue of 10,000,000 
dollars cannot make an independent state ; and a society, 
four-fifths of which are peasants and fishermen, is not prepared 
for republican institutions. Most especially is this true when 
that territory and population lie between territories not sepa- 
rated from it by barriers of impassable mountains or broad sea, 
inhabited by peoples of similar national genius and like ethnic 
traits, and at the same time exposed to attack from a colossal 
power whose lust for conquest is never satiated. This is the 
exact status and condition of Norway both as to means of 
power, geographic position, and ethnical relations. To my mind, 
the only independence which Norway can, in the nature of the 
case, claim and maintain is that of local self-government ; such, 
for example, as appertains to a commonwealth in the American 
Union or the German Empire. If she continues to insist upon 
more, she will, most probably, lose all. Her politics threaten 
now to degenerate into demagogery, which generally results in 
the vulgar despotism of the " boss," and in subsequent reaction 
toward stronger monarchic power. Her most immediate danger, 
however, — the danger which menaces the whole Scandinavian 
North, — is her weakness and exposure to foreign attack. The 
great threat to security and independence throughout all middle 
and northern Europe is the unrest of Russia. This colossal 
power is held back from the open sea on the one side by Turkey, 
and on the other by Sweden, Norway, and Denmark. The really 
inland Black Sea and the half-yearly frozen Baltic are no sufficient 
outlets for such a power. It is not at all natural to suppose 
that Russia will not seize the moment of internal revolution in 
the Scandinavian states to fall upon them with her vast military 
power and reduce them to the condition of provinces in the 
great Empire, unless prevented by the intervention of foreign 
states. To the impartial, disinterested observer, there can be 
but one safe and real solution of the Scandinavian question, and 
that is the union of Sweden, Norway and Denmark under the 
kingship of the house of Bernadotte, with a union parliament 
containing a house of popular representatives, with local self- 
government in each of the parts, and with most friendly and 
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intimate relations with England and Germany. There are many 
obstacles, of course, to the attainment of this result — many 
fears to be quieted, many heart-burnings to be soothed, many 
bitter memories to be buried away, and many jealousies to 
be overcome — but the truly disinterested friend of Teutonic 
civilization in the north must hope always for this outcome, 
which alone can make Scandinavia independent and powerful, 
and render her equal to the task of again contributing some- 
thing to the political civilization of the world. 

John W, Burgess. 



